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Should convergence signal the end of statutory control of advertising content? 
 

“The flexibility of self-regulation more easily meets the demands of a changing world, where statutory 

systems are inclined to be very inflexible”. These were the words of John Greenway, Conservative MP for 

Rydedale speaking at the Debating Group debate in support of the motion ‘Convergence should signal the 

end of statutory control of advertising content’. The debate, chaired by Austin Mitchell MP and 

sponsored by The Advertising Association was held at the House of Commons on 26 November 2001.  

 

John Greenway pointed to Parliament’s tendency to see everything in black and white and not show sufficient 

flexibility when drafting legislation. “We should deal more in realities and less in perceptions which turn out to 

be wrong”. The motion does not suggest that all advertising should become unregulated. Rather that the present 

statutory control of some advertising content will become outdated and fail to meet the needs of a rapidly 

changing media landscape, the eventual shape of which remains unclear to everyone. John Greenway was not 

proposing the motion because the existing system does not work. On the contrary the ITC and Radio Authority 

have served the broadcasting industry well, as have their self-regulatory partners, the BACC and RACC, which 

clear scripts and advertising material prior to transmission. Neither is the motion based on the thought that the 

advertising industry is looking for softer or weaker regulation. The motion is about determining what regulatory 

framework will work best in the future, what system will best provide proper levels of viewer and listener 

protection and a level playing field for competing brands and services in a media world that will be transformed 

by technology. 

 

Convergence, in the context of this debate, means the same advertisement content delivered by a variety of 

different platforms. Forms of media that used to be considered different from each other will share an 

increasingly common format through the advent of digital technology. The issue of which platform is delivering 

interactive services will become immaterial and increasingly redundant. This will be good news for consumers 

but an absolute nightmare for regulators. At the moment we have, in essence, two advertising content regulatory 

systems – a statutory system for broadcast media, established in 1955 with the advent of commercial TV and a 

self-regulatory system for non-broadcast media established in 1962 with the formation of the Advertising 

Standards Authority (ASA). Another important difference between them is that under the statutory system 

broadcasters are held responsible for all material broadcast, including advertising. In non-broadcast media, the 

advertiser is held responsible for advertising. This formula will become increasingly vulnerable to the 

implications of convergence. Over time it will not work because consumers will access the same material from 

differently regulated delivery systems. Currently sanctions against the broadcaster make sense because the same 

regulator controls broadcasting licenses, the access to the spectrum and the money to pay for it. However, 
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interactive services will enable viewers to move out of the broadcast area, particularly on the Internet, over 

which the broadcaster has no control. 

Statutory control systems are designed to deal with certainty. Self-regulatory systems are devised by industry 

and are intended to be flexible. Self-regulation has been able to adapt to advertising on the Internet, advertising 

on videos and moving visual images on outdoor advertising. 

 

Advertising self-regulation is not soft regulation. It is enlightened self-interest to ensure that consumer 

confidence remains high and that brand communication is not undermined. The least flexible systems will 

quickly become out of date. We cannot revisit statutory remits continuously to ensure they remain up-to-date. 

 

Self-regulation of non-broadcast advertising content has been a great success in the UK. John Greenway 

concluded “ Applied to the broadcast sector it will be better designed to meet the challenges of convergence 

without restricting the development of the business that we all wish to see. It will also meet the essent ial needs 

of consumer protection and confidence in commercial communications”. 

 

The trap of technical determinism 

 

Opposing the motion Professor Steve Barnett, Professor of Communications, University of Westminster’s 

School of Communication & Creative Industries, argued that convergence is simply not happening. There is no 

question that technology is converging in ways that were unthinkable even five years ago. There is 

technological convergence, but what are real people doing? The answer is much the same as we have always 

done – reading newspapers in hard copy, watching live, non-interactive, non-recorded TV and using our TVs 

for passive news and information purposes. We are using our computers – the 30% of us who have them – for 

active emailing, Internet searching or creating documents. 

 

Steve Barnett believes that the premise of convergence is wrong and we have to avoid falling into the trap of 

technological determinism and assuming that all our policy and regulatory frameworks have to be rewritten. He 

suggested that the reason we are not seeing the kind of convergence that technophiles have been predicting for 

years is that TV is a different and unique kind of medium. It is intrusive, pervasive, powerful and trusted like no 

other medium. People believe what they see on TV – partly because they are aware that there is a regulatory 

structure that has grown up around the medium which imposes duties of fact and impartiality. 

 

Advertising clutter is a serious problem. Could a self-regulatory body with no power to impose serious 

sanctions cope with an industry frantically trying to find a way through the advertising clutter? 

 

TV is intrusive. It is different from what one senior ITC officer called ‘go fetch’ media, where the consumer 

makes an active decision first to purchase or locate and then to read. TV is still, for most people, part of the 

living room and it is there at the push of a button – in your face. Moreover it is still often a communal 

experience. For all the talk of convergence, there remains only one way for advertisers to reach into everyone’s 

homes and that is through the bog standard analogue terrestrial TV set. It is powerful. A well-placed, relatively 

well executed TV ad campaign can make or break products. 

 

On the other side of the coin, the Tango ad which featured an overweight boy and aggressive children 

brandishing their drinks with the strap line ‘You’ve been tangoed’ led to copycat incidents of playground 

bullying and the withdrawal of the ad. 

 

Steve Barnett went on to talk about the tabloid war and the intrusive coverage of celebrities. He suggested that 

this is a valid comparison with the advertising industry, because in both industries competitors ‘fight like ferrets 
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in a sack’ for any conceivable advantage. Advertising clients will expect it and the agencies will be under huge 

pressure to deliver it. “In that atmosphere we will need more than ever a body of dispassionate people 

responsible to Parliament who can make sure that a regulatory code has real muscle and real meaning beyond 

an industry fig-leaf”. 

 

Law of unintended consequences 

 

Seconding the motion Rupert Howell, Joint Chief Executive of Chime Communications, emphasised that 

advertisers do not wish to screw the last penny out of consumers. Clients respect consumers and are anxious to 

get their trust. Only a tiny minority do not. 

 

He went on to talk about the nature of advertising and people’s relations with it. All evidence points to the fact 

that people in this country like advertising. In a liberal western, but over-supplied, economy it helps them make 

choices; it introduces them to new and improved services; and it enhances the consumption of products: people 

like consuming famous products. It is very important that for advertising to work, consumers need to trust in it 

and they do. 

 

Consumers do not believe everything they read in the press, particularly the tabloids, but the products they buy 

are those with which they are building relationships. The view that convergence is not going to happen is 

Canute-like. 

 

Self-regulation works. It is built on enlightened self-interest. It is the advertising industry’s response to real 

consumers, not consumerists or those with quasi-political agendas. Self-regulation promotes compliance rather 

than encouraging evasion. It is also faster, self-funding and flexible. Moreover, self-regulation reverses the 

burden of proof. In a statutory system the complainants have to prove something is wrong. 

 

The market is the final arbiter. It will punish transgressors eg Benetton’s sales fell as a result of its controversial 

campaigns; Sunny Delight’s sales suffered when it was promoted as a chilled cabinet product when it was not. 

 

Rubert Howell finished with a warning about ‘Howells’ law of unintended consequences’: beware the effect of 

regulations which differ from the way the regulator intended. 

 

Co-regulation 

 

Richard Thomas, Director of Public Policy at Clifford Chance, standing in at very short notice for Norman 

Baker MP, who had had to cancel at the last moment, seconded the opposition. 

 

He referred to the wording of the motion which suggested that convergence should signal the end of statutory 

control of advertising content. Why should convergence suddenly make redundant over 100 different statutes 

which already impose advertising controls eg the Trade Descriptions Act; Misleading Advertising Regulations; 

Distance Selling Regulations; Pyramid Selling Regulations etc. These are all worthy measures serving the 

public interest, many of which have been put in place over a period of 100 years. The ITC Code is also a 

statutory control which has worked well. 

 

There is not a black and white choice of legal versus self-regulation. It is not a question of 'self-regulation good, 

law bad’ or visa versa ‘law good, self-regulation bad’. There is a broad spectrum of choice: 

 Unilateral self-regulation 

 Negotiated codes of practice 
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 Voluntary arrangements recognised by statutes 

 Voluntary arrangements underpinned by statute 

 Legal codes of practice 

 Laws with generally expressed requirements 

 Laws with very specific requirements. 

 

He believes that interrelationships work best eg the linkage between the ASA and OFT. 

 

Pure self-regulation can be problematic. It does not apply to the tiny minority of rogues who can damage the 

credibility of legitimate advertising claims. 

 

People like advertising to be well-regulated. Otherwise you end up with a plethora of codes and public 

confidence declines. You need laws to get rid of scams and false or misleading advertisements. The market 

does work best, but you need laws to have a level playing field. 

 

It is a myth that the Internet is not regulated. When it comes under the control of OFCOM it will be subject to 

the same forms of regulations as other forms of communication. 

 

Richard Thomas believes strongly that laws and self-regulation must co-exist – the solution lies in co-

regulation. Laws are democratically and universally formulated. They provide a framework and a safety net 

alongside regulation. He concluded “It is totally misguided to call for the end of statutory advertising control in 

toto as a concept”. 

 

Discussion from the floor   

 

For the motion 

 The opposition quoted the Tango advertisement as an instance where statutory regulations worked. 

In fact the regulators had passed the ad and it was withdrawn by the advertiser in response to the marketplace. 

There was no intention on the part of the advertisers to create havoc in the playground. 

 Consumers are intelligent and brand literate. Advertisers won’t offend them. 

 The speaker was concerned about over-regulation getting in the way of commonsense eg  rules about 

the advertising of condoms on TV. 

 Self-regulation works in a sector which takes its works seriously. 

 Status quo is not an option. Change will take place. 

 Just because something is statutory does not give you 100% compliance. There are  

always rogue traders. 

 Self-regulation enhances consistency. A large amount of time and energy is spent in ensuring that all 

regulators have the same view. 

 The 10 commandments are an example of self-regulation. They set the standards by which we live 

and by and large they work. 

 The large established companies which will dominate the advertising space of the future have a 

vested interest in behaving responsibly. The advertising industry is facing enormous changes. The worst thing 

you can do is introduce more statutory constraints on the industry. 

 

Against the motion 

 A key difference between broadcast media and other media is the time frame. The ITC can work 

more quickly than press regulators because there is a statutory framework behind it. 
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 The speaker believed in keeping the status quo. Both the self-regulator ASA and the statutory ITC 

work well. Self-regulation in broadcasting would not be beneficial. There is not a free market for advertising on 

TV. It is very easy for people to get an advertisement on TV. 

 The speaker shared the worry about changing things. 

 The speaker was against regulation because there are times when you have to regulate. 

 Self-regulators are often able to regulate because they have the support of statutory control. 

 

Summing-up 

 

Summing up for the opposition, Steve Barnett, remarked that the audience at the debate was one that was 

committed to advertising. He stressed that opposition to the motion should not be interpreted as being anti-

advertising. He accepted also that consumers like advertising and are brand-savvy. Nor was the opposition 

about trying to restrain advertising freedoms. 

 

Regarding convergence, he was agnostic. The proposors of the motion are certain that convergence will happen. 

Steve Barnett was just saying what is happening now. “To say what will happen is speculation. We don’t know 

how it will happen and we don’t know who the convergent consumers will be”. 

 

The statuary body ITC is able to act quickly in the public interest. 

 

He concluded “If the audience votes for the motion it will be for sweeping away a whole raft of regulations. We 

are not asking for more regulations. We do not know the future of communications and we do not know where 

we shall be in one or two years’ time. ‘If it aint broke, don’t fix it’. If it breaks later, we can fix it then”. 

 

Summing up for the motion, John Greenway emphasised that although the opposition believes that convergence 

is not happening, the Government disagrees. It has encouraged dialogue on this issue through the 

Communications White paper, as well as a proposed new single regulator OFCOM. 

 

OFCOM will have to concentrate on fair and open competition between media platforms and its main focus 

will not be advertising content, but programming. Evidence shows that it is programme content, rather than 

advertisements which give offence. Mary Whitehouse’s arguments were, after all, with the BBC. Does OFCOM 

need to concern itself with complaints about individual advertisements? Self-regulation could deal with issues 

such as condom advertising. The statutory bodies are still arguing about what to do. There is no intention in the 

motion to abandon legislation like the Trade Descriptions Act. 

 

A self-regulatory system puts the onus on the advertisers. No advertiser wants negative publicity and the 

commercial disadvantages it brings. 

 

The media world of tomorrow will be very different from today. How do we know how to regulate? A self-

regulatory system can respond to change and be flexible. We need to legislate with the flexibility to provide 

adequately for the unpredictability of the new technological advances of tomorrow. When regulations are too 

restrictive or unnecessarily burdensome, consumers, as much as businesses, lose out. Self-regulatory systems 

are based on the industry policing itself. 

 

Result 

 

The motion was carried by a show of hands. 
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The next debate will take place on Monday 21

st
 January 2002 sponsored by The Chartered Institute of Marketing on the 

motion:  “Marketing adds more value to shareholders than to consumers.” Details from the Debating Group Secretary, Doreen 

Blythe (Tel: 020 8994 9177  e-mail:  dblythe@varinternational.com) 


