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A Parliamentary forum for Media and Marketing Debate 
 

 

Can legislation secure high standards in commercial communications 

online? 
 

“Online is a new medium: problems will appear and mutate in a time-frame that 

doesn’t match those of legislature”. This was the view of Kip Meek, Managing Director 

of Ingenious Media, speaking for the motion ‘Legislature cannot secure high standards 

in commercial communications online’ at the Debating Group debate at the House of 

Commons on 12 May 2008. The debate was sponsored by the Advertising Association 

and chaired by John Whittingdale, MP for Maldon & Chelmsford East. 

 
Kip Meek began by looking at the online issues about which we might be worried, e.g.: 

 

• Unrestricted advertising of socially-concerning behaviour e.g. gambling; 

• Use of superior resources to push political messages; 

• The association of sexual success with a drink; 

• Inappropriate sexual or violent content, visible to children; 

• Encouragement of people to eat unhealthy food; 

• The dilution of the benefits of the Internet through a proliferation of advertising messages; 

• The effects of online on privacy. 

 

He understood that these are real issues and legitimate concerns – there has been a 33% increase in 

complaints between 2005 and 2006 – which have had to be dealt with in other media. In the case of 

broadcast media, an historical approach was based on regulation, backed by law. In the case of print 

media, it was self-regulation, backed by agreed sanctions. These two approaches have now come 

together. 

 

Kip Meek presented four arguments as to why legislation is not the appropriate way to address the 

putative problems in a new medium, online, when it comes to commercial communications: 

 

1. Legislators should have a bias against legislating; 

2. Legislation in this instance is not a practical solution; 

3. Self-regulation, the alternative to legislation, needs to be well-designed, but can be effective; 

4. We have a perfectly good model which could be the seed pearl around which a proper 

approach to online is evolved. 

 

Legislators should have a bias against legislation 

  

In this respect Kip Meek quoted Burke, “Bad laws are the worst sort of tyranny”. The salience of the 

problem is evident, but solutions need to be effective. 
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Legislation is not a practical solution 

 

In addition to the time-frame issue, advertising online is mobile. Kip Meek questioned whether online 

advertisers understood the Code of Advertising Practice. Online is not national. This is not necessarily 

an insuperable problem – legislation can be got around internationally, but it is another issue with 

which to contend. An evolving solution is preferable. 

 

Self-regulation can be effective 

 

Ofcom has documented the conditions under which self-regulation is effective. Crucially it is when 

companies recognise they operate in an environment where they have to act responsibly to society as 

a whole and where they acknowledge problems which might cause harm to consumers. While these 

conditions are not met 100% online, they are generally met by advertisers. 

 

Kip Meek proposed several steps towards effective self-regulation i.e. collective incentives to 

participate; delivery of benefits to citizens and consumers. “Would individual companies have 

incentives not to participate?”, he asked. There were also free rider issues and the need for clarity and 

simplicity. All these conditions can be met by self-regulation. In addition there is a need for powerful 

sanctions and sufficient independence. Kip Meek commented that Ofcom had delegated broadcast 

advertising to the ASA and viewed it as more active than Ofcom would have been. The ASA had been 

able to evolve a system that regulates how unhealthy food is advertised and apply powerful sanctions. 

In the case of a Ribena advertisement this had cost the company 15% in sales. 

 

Good evolutionary model 

 

In her report to Ofcom, ‘Safer Children in a Digital World’ Dr Tanya Byron pointed out the increase 

in online complaints, though they were behind those for TV and national newspapers. 90% of 

complaints are not addressable under the current code. However, we have a good model in the UK. 

The ASA has demonstrated sufficient independence. It has evolved from print to broadcasting. The 

Digital Media Group has been set up to address the next move. The Bryon review does not 

recommend legislation, but endorses the DMG and a self-regulatory approach. 

 

Kip Meek concluded by quoting Milton’s Areopagitica, suggesting we replace the word ‘printing’ in 

the passage with ‘online’: 

 

“If we think to regulate printing thereby to rectify manners, we must regulate all recreations and 

pastimes, all that is delightful to man…It will ask more than the work of twenty licensers to examine 

all the lutes, the violins, and the guitars in every house...and who shall silence all the airs and 

madrigals, that whispers softness in chambers?” 

 

Kip Meek commented, “At the heart of this are two arguments – don’t regulate because where will it 

end? But there is also a practical argument…Twenty licensers, examining all the lutes, the violins and 

guitars in every house. Twenty? If only he knew about Ofcom”. The issue of online advertising is not 

so grave as to merit the attention of the legislators. More importantly, a practical and more effective 

solution than legislation is available. 

 

 

Legislation 

 

Speaking against the motion Dr Ian Brown, Research Fellow, Oxford Internet Institute, Oxford 

University, acknowledged the notion of independence of cyberspace. He quoted the ‘Declaration of 

the Independence of Cyberspace’:  

 

“Governments of the Individual World, you weary giants of flesh and steel, I come from Cyberspace, 

the new home of the mind. On behalf of the future, I ask you of the past to leave us alone. You are not 

welcome among us. You have no sovereignty where we gather”. 
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Over the last decade the Internet has been exerting its opportunities for independence.  But as in 

Parliament, the sovereignty of individuals has become increasingly circumscribed in many ways: 

 

• The Regulation of Investigatory Powers Act provides for the interception of user logs and 

emails of suspected criminals by security and intelligence services, allowing central and 

government agencies to find out what people are doing online. 

• The CIA can plough though Internet traffic. 

• Cleanfeed, the web content blocking system implemented by BT, targets child sexual abuse 

content and can filter and block people’s Internet connections. 

• Through genealogical sites and social networking sites such as Facebook, ISPs increasingly 

know more about their customers. 

 

Ian Brown argued that there was an increased trend for states to regulate individuals but suggested 

that businesses are more regulable e.g. assets can be seized which is especially hard to avoid when 

selling products; directors can be sent to jail; finances can be blocked, a strategy that the US has used 

against online gambling. States can indeed be ruthless in defence of their interests as we saw in the 

case of the NatWest Three’s extradition and extraterritorial legislation e.g. company dealings with 

Cuba, as well as new treaties on cybercrime and action on money-laundering.  

 

Legislation must be judicious. It cannot by itself secure high standards. Governments recognise that 

they have some limits but they look at how they can regulate. 

 

Legislation should be the last resort. But for specific objectives e.g. marketing to children, high 

fat/sugar restrictions, it is not quite as impotent as one might think. Legislation can in fact achieve the 

high standards implicit in the motion. 

 

Future-proofing 

 

Seconding the motion, Nick Stringer, Head of Regulatory Affairs, Internet Advertising Bureau, 

pointed out the benefits of the Internet – how it is changing our lives. Access to the Internet – 

primarily because of broadband penetration – has become an invaluable communication tool for 

almost everyone, whether in business, at school, or college, in the home and on the move. For work, 

learning or entertainment it is radically changing the way we do things, enhancing consumer choice, 

as well as challenging our cultures, such as enabling more flexible work patterns and transforming 

consumers into producers. 

 

Much of the online content we view is free and this is because the vast majority of this content is 

funded by advertising. 

 

It is a very fast-moving and dynamic environment, whereby business models change almost by the 

day and college kids can build a business from their garages into multi-million pound ventures almost 

overnight. We cannot expect legislation and indeed formal regulation to keep pace with changing 

technology, consumer behaviours or business models. We can no longer apply the ‘command and 

control’ regulatory approach in today’s online environment. In the online world, a self-regulatory 

approach is advocated as the most effective way to protect consumers. This is balanced with a need to 

encourage investment in innovative new services. Self-regulation in the online sector means that all 

non-broadcast forms of advertising (so that includes display or search advertising as well as print) are 

regulated by CAP (The Committee of Advertising Practice) and a Code which sets out the rules and 

regulations for advertising online to ensure that it is legal, decent, honest and truthful. The Code is 

also specific on a number of areas, such as advertising to children, food and soft drinks, 

environmental claims and alcohol. The system is administered and enforced by the ASA (Advertising 

Standards Authority), which has a wide range of sanctions to ensure that breaches of the code are 

dealt with quickly and effectively. For example, the ASA can ‘name and shame’, prohibit a campaign 

from winning any award and, as a last resort, refer an advertiser to the Office of Fair Trading. 

 

This enforcement process involves no long and drawn out legal process and produces faster outcomes 

than any statutory regime. As a result, the self-regulatory system can move more quickly in response 
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to emerging concerns. This is absolutely critical to preserve the integrity and credibility of the self-

regulatory framework. 

 

The Internet is the UK’s fastest growing advertising medium with a 38% growth in 2007, compared 

with 2.3% for TV. It has grown by £2bn in just three years and it will overtake TV as the UK’s largest 

advertising medium during 2009. So now, more than ever, given the growth and reach of online 

advertising, we need to ensure that we ‘future proof’ the system to protect consumers and address any 

public policy concerns relating to emerging ways to advertise online. 

 

The IAB has been working with the AA on this. The once clear distinction between advertising in 

‘paid-for’ and ‘non-paid for’ space is increasingly blurring, and this is the type of issue that the 

industry is addressing. Nick Stringer acknowledged that legislation has a role to play in protecting 

consumers using the Internet. The Internet is a new means of publication and therefore there is already 

a myriad of legislation in place in respect of, for instance, Trade Descriptions, Distance Selling, E-

Commerce and, as of 26 May, the Unfair Commercial Practices Directive. Self-regulation 

supplements the law, filling in the gaps where the law does not or cannot reach and ensuring that, 

particularly in the online world, regulation maintains pace with technology, consumer behaviour, new 

business models and new advertising techniques. 

 

Legislation cannot achieve high standards in commercial communications online. We should use a 

more flexible and practical approach to continue such high standards that are in the interests of 

consumers but also help foster a climate of innovation. 

 

Low-hanging Fruit 

 

Seconding the opposition, John Carr, Secretary, Children’s Charities’ Coalition on Internet 

Safety, admitted he was agnostic regarding regulative and self-regulation in protecting young people. 

“What counts is what works”. Self-regulation has certainly played a very important role, but he 

contended that standing behind it is the threat of legislation. 

 

He recounted how self-regulation in Internet space came to be adopted. In 1996 Conservative Minister 

Ian Taylor, was approached by the police regarding the problem of child pornography on the Internet. 

The Minister told ISPs that if they did not stop this, the Government would bring in legislation. It was 

the threat of legislation that led to the formation of the Internet Watch Foundation, which is funded by 

industry and is a model of how you can deal with pornography on the Internet through self-regulation. 

BT was under no obligation to introduce Cleanfeed, but it chose to do so as it is technically possible 

to identify pornography and block access. Now 95% of every domestic user benefits from a service 

where child pornography is filtered out at the ISP level. Government ministers have said that unless 

the rest of the Internet industry follows BT’s lead they will legislate. 

 

Legislation and the threat of legislation are essential to the experience we have. Research for the 

National Consumer Council has shown that a quarter of websites frequented by children carry 

advertisements which are inappropriate for children of that age.  

 

Advertising has rules, but they are not succeeding as well as they might. The Bryon Review suggests 

that self-regulation is the entrenched way of dealing with these matters in the UK but we have to 

revisit them in two years time. It may be that self-regulation can only take you so far. What we have 

achieved with self-regulation is low-hanging fruit, which is relatively easy to deal with. The next 

stage might be harder and legislation a better route. Sometimes consultations on self-regulation are 

difficult and people want the government to tell them what to do. 

 

John Carr pointed out that there are two Internet industries in Britain – the big companies play by the 

rules. However there are some small companies which think regulation is a joke. He worried, “In the 

long run unless we find a way of dealing with them, they’ll bring the house down”. 

 

Discussion from the floor 

 

The following contributions were made: 
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For the motion: 

 

• Each media should find their own way to combat child pornography. It does not necessarily 

need to be achieved through legislation. 

•  The contributor was glad to know he was supported by Milton in arguing for the 

appropriateness of self-regulation as a way of dealing with commercial communications. As 

Milton inferred, how do you enforce legislation?  Tremendous resources are needed and it 

makes sense from a business point of view to self-regulate. The ASA has had to withdraw 

from the Financial Services Advertising sector, because one cannot put finances into double 

jeopardy e.g. the burden of proof on the prosecution. One cannot regulate financial services 

advertising because of the criminal system. The ASA can get far more done within a non-

statuary system than a statuary one. 

• It is important not to confuse content, such as pornography, and advertising. If we do so we 

are in danger of becoming part of the ‘moral panic’ which Dr Byron identified in her report. 

The aim of self-regulation is high compliance, not punishment. Any regulation needs to go 

right to the heart of business – in order to change business practice a self regulatory scheme 

needs to deploy sanctions in a way that really changes business practice. This is something 

that legislation will always fail to do because it does not have the flexibility to respond to 

changing business practice. If we don’t have self-regulation standards will fall. 

• Legislation is not quick enough to meet a changing industry. It is very difficult to legislate 

with the current speed of change. We are pushing boundaries. When one rolls over an ad, it is 

opting in. How does this accord with the Data Protection Act? 

• We have seen self-regulation work as it has purged bad forms of advertising online. The 

threat of legislation is in the background, but legislation is not likely to make matter better. 

Care-givers such as publishers are actively aware of the advertising passing through their 

pages. Advertising is increasingly more responsible and relevant. 

• Self-regulation is the only way for advertising, though not for pornography or gambling. 

Legislation is necessary for the latter. There is already a self-regulatory structure which can 

govern commercial communications online. It just needs to be taken a step further. 

Technology moves too fast for legislation to work in this sector. By the time legislation is in 

place, the industry will have moved. There should be mass agreement amongst media owners 

to embrace self-regulation. 

• There is a need to educate people not to  respond to SPAM. Consumers need to say what is 

alright and what is not alright online. 

 

Against the motion 

 

• Why do people assume that legislation is bad rather than self-regulation is bad? If 

legislation did not achieve high standards we would not have it. The massive amount of 

intrusive advertisements and SCAM indicate that self-regulation is not working. TV 

legislation works very well. This is an international problem applying to mail as well as 

the Internet. Nobody argues for no legislation at all. Legislation enables us to self-

regulate effectively. 

 

Summing-up 

 

Summing up for the opposition, Ian Brown pointed out that legislation has achieved high standards 

and some issues are indeed regulated. In response to the argument that legislation cannot move fast 

enough for new technology, he advised speaking to the legislators. It is ignorant of public procedure 

to say that legislation takes too long 

 

Educating consumers in how to deal with SPAM is not the solution. There are ways for legislators to 

affect behaviour online and to protect consumers from peculiar behaviour. Legislation in the UK is, in 

fact, effective. 

 



 6 
Summing up for the motion Kip Meek was surprised that those in favour of legislation had talked of 

it as a threat or a last resort, rather than as a matter of principle. 

 

For him the high standards in commercial communications are a basket of attributes which gives 

information to consumers that they value. This includes brand building, pure information and 

consumer protection. Self-regulation ensures consumers receive this collection of attributes. 

 

The result 

 

The motion was carried. 

 

Next Debate 

 

The next debate will take place on Monday 7th July 2008, sponsored by the International Advertising 

Association. Details from the Debating Group Secretary, Doreen Blythe (Tel: 020 8994 9177) e-mail: 

dblythe@varinternational.com     

 


